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Two areas of  conversation today as we deal with the 
challenges presented by COVID-19:

• What might be?
• What must we deal  with 

today?



Trial by Combat

1818- Ashford v. Thorton,  106 
ER 149, The Defendant 
was acquitted of  murder of  
a young woman when the 
accusing witness failed to 
appear for Trial by Combat.

2002 - The Defendant 
demanded Trial by Combat 
with an automated Traffic 
Camera.  The Court denied 
the request.



We know that Adversarial Hearings:

Do not help 
Families

Do not 
deescalate 
conflict

Do create 
more family 

trauma

Should be a 
last resort



Poll Question: What are the foundational 
tenants of  a Children’s Court?



Foundational Tenants for a Children’s Court

As long as the child is 
not physically at risk, it is 
better for them to remain 
with family and receive 

services

Behavioral change only 
happens with positive 

reinforcement not 
negative reinforcement

Trauma personal, 
historical or both often 

drives parental substance 
abuse

Parents should be 
punished for failing to 
provide for their child’s 

needs

Behavioral change occurs 
with commitment not 

compliance

It is in the best interests 
of  the child to remove 
them from a household 
where the parents have a 
substance abuse problem



DSS Involvement

Family Reunified Children’s Court

Family Reunified
Family 
Court

Family 
Reunified Placement



Poll Question: Who are the members of  a 
Children’s Court?



Law 
Enforce

ment

DSS 
Caseworker Parents

Peace-
making 
Judge

Guardian 
ad Litem

Behavioral 
Health 

Counselor

Parents
Attorney

Cultural 
Advisor

DSS 
Attorney

Indian 
Health 

Services
Family 

Members

Education
Director

School
Guidance
Counselor

Team Members
Of  Children’s Court



Child Protective Proceedings during COVID-19

Preliminary Detention Hearing & 
Order

Removal Order

Case Management Conference & 
Order

Adjudicatory Hearing & Order

Dispositional Hearing

Judicial Review & Dispositional 
Order

Judicial Review Meeting

Judicial Review & Dispositional 
Order

Removal PetitionEx Parte Removal Petition



Language to add to the notice of  hearing:

• The hearing will occur telephonically or by zoom technology at the court’s discretion. Should either 
party object to a telephonic or zoom hearing, they shall file a written objection, stating the reasons 
therefor, at least seven business days prior to hearing. Failure to file a written objection shall be 
deemed a waiver of  objection to a telephonic/zoom hearing. The Court, in its sole discretion, shall 
determine whether the hearing will go forward after any objection is filed. 

• If  either party wishes to submit documents or other exhibits they must file them with the Court at 
least seven business days prior to the hearing with a copy mailed by first class to the other side. 
Failure to submit documents/exhibits may lead to their exclusion at any hearing.

• If  any party intends to offer additional witnesses beyond the parties, that party shall notify the 
court, seven business days prior to the hearing with copy to the other side. Failure to do so may lead 
to exclusion of  witnesses at the court’s discretion. 



Troxel v. Granville, 530 US 57 (2000)

“The liberty interest at issue in this case-the interest of  parents in the care, custody, and control of  their 
children is perhaps the oldest of  the fundamental liberty interests recognized by this Court.”

“In light of  this extensive precedent, it cannot now be doubted that the Due Process Clause of  the Fourteenth 
Amendment protects the fundamental right of  parents to make decisions concerning the care, custody, and 
control of  their children.”



Troxel in the time of  Covid

Does the Liberty Interest identified in Troxel mean that a party must have a meaningful opportunity
to confront any witnesses against them before they can be deprived of  that Liberty Interest?

Does meaningful opportunity mean the opportunity to confront witnesses against oneself  in person?

How does that work when the Court is closed to in-person hearings?



Common Concerns
◦ How do we conduct the original Summary Preliminary Hearing?

◦ What happens if  a party objects to a virtual hearing claiming they are deprived of  the right to confront 
witnesses?

◦ How do we structure a contested adjudicatory hearing/jeopardy hearing to maintain social distancing?

◦ Where/when/how does parental visitation occur? 

◦ How can the Judge conduct a meaningful Judicial Review?

◦ How do we respect and maintain cultural awareness while taking the appropriate precautions regarding 
COVID-19?




